Final Protocol for Responding to Issues Related to
Permitting and Enforcement

nmary of Allagations and draft proposal to nvestigate those allegations:

Allegation 1o The Minnesota Pollution Control Agency (MPCA) Has Failed to Provide an Adeguate
Fegulatory Program for Metallic Mining Facilities:

La: The MPLS
aloint Pric
Eliminate

Timely NFDES Parmits for Minnesota Mining Fa
ith the U, S Environmental Frotection Agency (EPA} to

armit Bao

rity Ag

APCATS B

eoments and plans jontly agreed 1o by MPCA and EPA 10 update NPDES poreoits for
the mining sector have not reselted m hmely permit reissuances, and

» fatbore o timely reiseue permits falle under the requirements histed in 40 CFR 123.63
deaking with provisgoms fiw withdrawing a State's NPDES program,

EPA Staff will Review:

Becanse © will be mleasible 1o review every permit MPOUA Y
because the potitioner 15 specifically focused on miang related porroits, EPA will
conduct a review of at least each nuning related permat. Because EPA cannot consider
the withdvawal of ondy a portiom of a stale's authorized program, EPA may molude ins

£eV selected nor-nuning permais as well

= For expired porouty, whether or nust the peripitee subnutted somplete parmit
appications betore the stututory deadline for re-applving for NPDES perouts, This revies
shall consider what mformation 1o considerad by MPCA 10 be a complete application and
whether that information (including water chenustry and How mivrmation) meets WA
requirements 0 set WQBELs fiw connpliance with nemeric and namative standards.

= How MPCA has administerod perng
admindstratively continued permits

which are expived. lncloding to what extent

£ corrent operating conditioms what process
¢ roade 1o oxpired and admuasteanively comtinned

1d or modify pormits and the ¢ meluding
swhether o not MPUA determaned if appheations for retssuance were compleis and the
vime frarse within which MPCA subsequently reisssed or modified such pernuts.

EPA Staff will Determine:
= Whether there 18 2 signi

freant backlog of expirod NPDES permits (both mujor and minor}
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and whether MPUA hus the capability, mcluding staff, tochnical expertise, and other
Assue expired permits, EPA staff will consider the number of
ith the duration for which the pernute have been expired,

e What, i any, deficiencies oxist that require actiom by MPCA and a descripiion of thoss
actions, and if possible, the underlving cause for the permdt backlog,

w Detarmine
3 a Viciation of

entiy Fails to Co
ing Poilutants Have
a's Narrative Water Quality Standards;

The petitioner alleges that:
= MPCA does not comduct reasonable potential (RP) analyses in order 1o deteroine the need
for perout conditions (0 protect aguutie bfe with re P narrative oriferia,

»  thers are scieniific bases available upon which the MPCA would be able to dentify speaific
parameters m roining discharges shoold be evaluated,

e such an evaluation i3 requared by 40 OFR 122 44(8),

» s fnding of RP is raade b

e MOPA, perimit conditions designed to protect water

piality criteria are required i required by B3 LIS 13 (1O, 13133 NA). . Commented [WB1]: | think this is correct

EPA Staff will Review:

=  Peconds relating to Instances, 1M any, where MPCUA hus conducied an RP analyss directed
at the unplementation of narrative criteria, the methods used, and the available methods
that could have been used. In addition. we will specifically ask for any examples of MPCA
altempting to dovelop a mumeris inforpretation of naveative criteria for the protection of
aguatic B, We aill also review mstanc aerding and s naTative
eriteria m perouty generally, As the potitioner raises spesifie pollutands, EPA statt will also
review available seientific basie in peer-reviewed Hiterature, provaulgated standards
appheabde to aquatio fife that may be applicable to Minnesota waters and present in mining
dizcharges

= EPA will also exanune whether applicant data contams neoded infiwmation to make RP
deternunations and whether MPCA has made BP deterounations that scourstely reflest
antreipated discharges.

»~  EPA will also review the procedures MPCA follows when conducting an BP analvas. The
review will include a reviow of the forme MPCA e asng for permat apphications. The RP
analysi view will meloede a revigw of hovw MPCA calouates WOBEL's and determings
) ke montkaring requirements, Monitoring requirements mehude ov, location,
and determination of which parametors to mehude in the veontioring requirernents Tor each
facility,

= i general EPA will corapare metallic mining discharge data seuh water qualuy standards
as well as with any «ffloent limitations provided in NPEES permis.

e EPA wil roview records pertaining to how MPOA has considered impaired waters in
permit development,

EPA Staff will Determine:

e Whether or not MPCA s implementimg narrative arifenia in permts,

= Whether or not MPCA's carrent approach, if applicable, 15 sufficient to protect water
quality and aquatic hife,

o Whether or not MPCA has considered unplementation of narvative criteria in the permitting
proc
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1.

» AP MCOPA has found aquatic Bfe impairments i water bodiss where numernic water quality
standards are not being exeeeded, the steps MPCA has done o ensure a perout does not
awthorize a parmitics to cause or contribute 1o such an impairment, and whether such steps
are adequate or timedy to address aquatic Hie mapainmenis.

e Whether, during the course of an application review or inspection, MPCA has fvund
whether all of the discharges frov Tacility has beon disclosed in the porout application and
are comtemplated in the MNPDES perout.,

The MPCA Uses Variances a:"s”' O npl ance Schedules to lssus Mining
Do “omiply with the C

Facility Permits that

The petitioner alleges that:
»  MPCA has wsod vananess and schedules of comphiance to avord control of pothutants,
o MPCA has granted vartances that do not protect existing o designated uses,

~  Varianoes may nof remove an existing use, or 2 designated use unless a UAA demonstrates
that attaimng the desig is nuoe frasible
@ MPCA has issuad p{trmits wiih sehedules of
of 40 CFR 12247 Specitically. that includes:
o schedules may not be used for WQS adopted before July 1, 1977
o schedules do not consist of a sequence of enforceable actions leading to compl]ance_

>

omplancs that do wt meet the requirornents

EPA Staff will Review:

e EPA will review MPUA's files pertaining to variances that are currently in
wnplemented i an effective perout, EPA staff will review the request for variance |
grounds for variance approval prd the Bration of varlanses, We will review the FP/ ~{ Commented [MK2]: Will we? I there a limit on duratian?
records regarding EPA approval of each vaniance currently 1 and MPCA'S responses " Commented [WB3R2]: We can - the revisions 1o the W5
o EPA actions with respect to varances, We will also review MPUATs practics of seeking provide for longer time frames, but they aren’t for the length of

-1y ) e . e . s o TN O ) forever. Ithink we also have to'check to see if they were even
EPA approval of vartances i relation 1o 1te dssuance of NPRES permit coverage, including s . o
) | IR X : | X 3 o submitting them to us and if they meet fed criteria;
the calowlation of eff o dates, We will also review MPUAT provision of public notice
and comment opportanitivs and the degree 1o which MPCA has considered mlormation
developad mn the public comment process,

e EPA will also review MPCA's process for utthzing schodules of compliance, how such
sehedules are intogratod into MPCA's porvit managorsent proosss, and the degree to which
sush schedulos of corpplisnce have lad to actual comphance.

EPA Staff will Determine:

If variances that have been issued by MPCA have been issued according to applicable
statutes and regulations if they have remained in effect bevond '1ppr0priate duration

limits), 1 Commented [MK41: Are there duration limits? Again, i thin
what ac‘uon has subsequently been taken by MPCA  TFor the permits that comam _tfh;“";‘s 'i‘;‘?‘“”s Cha"sid ‘fh‘"f:* but we can de?“it?"/ '?“ktr‘o s

R ¥ eengthiis appropriate 1o tne reasans gven orissumg mnen
schedules of compliance, EPA will determine whether or not the schedule comports to 40 :

thinkthis is fine;
CFR 122.47. O

| Commented [MKS]: this can certam!y be noted; but doesn’t

- imeanthati ion by MPCAlS yap

ons of Permits and Clean Water Act Vielations by

The WP Failed to Act on Viola
Mining Facilities;

15

ommented [WB6R5]: it raises question of what do you de
bout a mesabi situation?i:think we should leave this in:

The petitioner alleges that:
+ MPCA has not appropriately addressed violations of permits or compliance with water
quality standards
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EPA Staff will Review:
As presented under separate cover, EPA intends to use the

e Commented [WB7 13 Mavbe put inactualtitle?

A

ter the Clean Water Act sven

; See

where there (s a Hydrologic Connection to Surface Waters

-1 Commented PWBST: Seeif vou are ok with this revision = it
alittle the wayit ed from the petition

EPA Staff will Review: L
For permits issued as NPDES permits EPA staff will focus on mining sector permits, and

review the file information regarding the hydrology of each site. Where documented discharges

to surface waters that occur via groundwater or subsurface flow exist, EPA will review

whether or not MPCA considered this discharge when issuing the permit, whether or not the
discharge was identified in the permit application, and whether or notthe discharge 1s

appropriately covered under the NPDES permit. For permits issued as State Disposal System
(SDS)-only and pertaining to the mining sector, EPA will review whether or not NPDES

authority should have been used when issuing permit coverage, based on the permit

application and other relevant documents available to MPCA.

EPA Staff will Determine:

Whether MPCA has been issuing NPDES permit coverage where appropriate, based on
nformation found in the permit application or otherwise available to MPCA at the timeof
permit drafting; ‘hether MPCA has been requiring applicants to provide information
sufficient to determine the location, effluent concentration and volume where subsurface
discharge connects with or “daylights” to surface water.

Allegation 2:  The Minns
brreps

sota Legislature has Deprived the MPCa of Legal A
sment the Clean Wate:

thority Needad

The Petitioner alleges that:
= The State of Minnesoa has enacied laws that prevent MPCA from iraplernenting therr
federally approved water quality standard for the protection of wild rice m NPDES perms

® R .

: : ; 1less the
permittee dsell requests conditions, "the ageney shall not require porriftees to expend

monsy for design or mplementation of sulfate reatment tochnologies or other forms of
sulfate mitigation.” ™% TE
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s aleo prohibity the MPCA From complving with

3y of the Clean Water Act, 33 U8 $1313(d), stating, "the agency shadl not
Yist waters containing vatural beds of wild cive as mngpaired for subfate” until ralemsking fo
change the wild rice water quality standard 15 completed.

EPA Staff will Review:
e The extent to which MPCA's implementation of the NPDES permat pr
Himited by Jegislation which prevents the Agency froan wmeorporating eff
address the sulfare water quality criterion In peruyt

gram has been
uent Hmitations to

1

. Commented [WB9Y: Arewe capitalizing or not capitalizing s
{ where it means MN?

o MPC, apability to develop effective effluent and niher limnitations in permits, in 7 Commented [WB10]: 1d put this in here somewhere.
complianee with the State's federally approved program.
= MPCA's capabiliy to vnplement the NPDES prog

Ao ght of Tiniiog legislation.

EPA Staff will Determine:

e Whether Mmnesota retains sufficient authority to froplersent the MNPEES program in
comypiance with the OWA whore the Agoney is precleded from wnplamenting cortain
federally approved state WS i 113 parmitting 4

cHoms.

Aftegation 3: Mining Interects Unduly influence Minnesota in 5e
Standards,

ring and Enforcing Water Quality

The Petitioner alleges that:
= Influence of mining interests has affected MPCA's ability to impose regulatory .| Formatted: Font color: Auto
requirements on the mining industry, aud i

*  Specifically this influence has affected
o The state's ability to interpret scientific research relating to the wild rice water
quality standard.
o mining special interests can dictate whether they will comply with water quality
standards. what standards will apply, and even whether administrative entities will
remain standing 1f they dare to question mining projects

{ Commented [WB11]: Gops — are all of these direct quotes?

i we should thatlike ina footnote gttt
. . i viery beginning that sez samething like “each section noting
7 views :
EPA StaﬂiWIH RQVX?W ° 3 3 5 5 petitioner’s allegations’ has been quoted whally or in significant
As part of the permit file review undertaken i response to Allegations 1and 2, EPA will  part from the petition, but each instance is not specifically notec
investigate whether «: -there has been pressure pui-on MPCA from mining interests to i or something like that. If we are just quoting bits, then we shou

. s . . . ~ ~ put in quotation marks.
influence permitting actions, prevent application of standards, and prevent the control of

pollutants and the protection of aquatic resources and wild rice.

EPA Staff will Determine:

The effect such pressure, if present, has had on the permitting process, including failure to
reissue expired permits and: variances, and delays in compliance, and failure to establish and
enforce effluent limitations.

Schedude;

In FY 2016, we expect to visit the MPCA's offices in St. Paul along with the District Office in Duluth.
Prior to the visit, we will send a letter to MPCA explaining the purpose of and schedule for the
visit, asking that the information be made available, and arranging for scanning or copying as
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necessary. For each session, there will be an entrance interview with State managers and staff
participation by MPCA personnel is at the State's discretion) and an exit interview during which
preliminary findings will be outlined. In addition to the file reviews, the audit team will pose

questions to MPCA staff involved in responding to inquiries from potential permit applicants or

- Commented [WB12]: Written?

reviewing permit applications and drafting permits.

L 1 Commented [WB13]: See what you think —i want to provid

= demonstrate that MPCA lacks the capacity to provide an effective NPDES regulatory W8y folt s to short cliciit s fenethy InvesBigarion (f we heed (0 2
i go tight tothe hearing phase:
program,
= indicate that Minnesota's sk 1 _—{ Commented [MK14]: What is the difference?

contrary to the CWA or federal implementing regulations,
indicate that MPCA|, through policy or practice is implementing their NPDES program in a .- Commented [WB15]: | think | messed up your formatting.
manner inconsistent with federal regulations

-{ Commented PWB161: See if you are ok with this =1 don’t wi
ftolull everyane (esp PCAY inta thinking'that it will be years befol
we issue g report and years more befare we might hold ahearin
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